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When the UK as a whole voted to leave the EU with Scotland voting to remain, the constitutional position of
the Scottish Parliament was brought to the centre of the political debate. This debate has thrown up a series
of questions regarding the legislative powers, and the limitations, of the Scottish Parliament.

In the latest of our Brexit Bulletins, Shepherd and Wedderburn look past the politics to provide insight on the

legal issues which underpin these questions.

Can the Scottish Parliament

vote to block Brexit?

It has been suggested that the Scottish Parliament
could block the UK's exit from the EU. The basis for this
argument is Section 28 (8) of the Scotland Act 1998 (the
“1998 Act"”) as amended by Section 2 of the Scotland
Act 2016 (the “2016 Act”). This section states that “it
is recognised that the Parliament of the United Kingdom
will not normally legislate with regard to devolved matters
without the consent of the Scottish Parliament”.

When Westminster contemplates a Bill which relates to
Scotland, and cuts across one or more devolved matters,
the Scottish Parliament have the power to either consent,
or withhold consent, to the Bill through a Legislative
Consent Motion. Legislative Consent Motions are
commonly used in the day to day running of the Scottish
Parliament.

Section 29 of the 1998 Act obliges the Scottish Parliament
not to legislate in a way which is “incompatible... with
EU law"”. A large proportion of the devolved matters
dealt with by the Scottish Parliament are intrinsically
connected to EU law. Therefore, when Westminster
legislates to remove the UK from the EU it will have a
major impact on many devolved matters.

The implication is that the Scottish Parliament could
refuse to consent to Brexit and therefore Westminster
would be unable to pass the required legislation.

However, it is highly unlikely that the refusal of the
Scottish Parliament to pass a Legislative Consent Motion
would prevent the UK from leaving the EU. Despite the
constitutional significance of the Scottish Parliament
within the UK, Westminster remains the supreme
legislative body even on devolved matters.

This position is made clear by the 1998 Act (and was not
altered by the 2016 Act). Section 28 (7) states that the
ability of the Scottish Parliament to legislate on devolved
matters “does not affect the power of the Parliament of
the United Kingdom to make laws for Scotland”. This is
recognised by the use of the word “normally” in Section
28(8) of the 1998 Act. It is highly unusual for such an
uncertain term to be used in legislation and clearly
anticipates circumstances where Westminster could
legislate without the consent of the Scottish Parliament.

Additionally, it is not necessarily the case that Brexit
would constitute a breach of EU law. The process for
the UK to leave the EU will be governed by Article 50 of
the Treaty of the European Union. The UK's exit from the
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EU will therefore be carried out under EU law and not in
contravention of it.

Can the Scottish Parliament call an
Independence Referendum?

The divergence in opinion between Scottish and English
voters in the Brexit vote has led to renewed calls for a
second referendum on Scottish independence. There
is a political pro-independence majority in the Scottish
Parliament between the SNP and the Scottish Green
Party. The 2014 Scottish Independence Referendum
was conducted under the Scottish Independence
Referendum Act 2013 (the "2013 Act”). Could the
Scottish Parliament use a similar piece of legislation to
call a second referendum?

The legislative position is that “the Union of the Kingdoms
of Scotland and England” is a reserved matter under
Schedule 5 of the 1998 Act.

When the SNP formed a majority governmentin 2011, the
Scottish Government was of the opinion that this wording
meant that the ability to hold a referendum was reserved
to Westminster. Therefore, the 2014 Referendum
was legitimised by the Edinburgh Agreement, a cross
governmental agreement signed by David Cameron and
Alex Salmond whereby both governments agreed that
a referendum on Scottish independence would be held
and the result respected. The Edinburgh Agreement led
to The Scotland Act 1998 (Modification of Schedule 5)
Order 2013, (the 2013 Order); a statutory instrument
passed by Westminster.

The effect of the 2013 Order was to explicitly exclude
the calling of a referendum on Scottish independence
from the list of Reserved Matters under the 1998 Act,
provided it was held before 31 December 2014, thus
handing that power to the Scottish Parliament. It was
under this authority that the Scottish Parliament was able
to pass the 2013 Act under which the referendum was
held.

However, the 2013 Order only allowed for a single
referendum and it had to be held before the above noted

date. It is therefore highly unlikely that the Scottish
Parliament could claim the authority to hold a second
referendum based on either the Edinburgh Agreement
or the 2013 Order.

Could the Scottish Parliament call an

unofficial Referendum without the consent of
Westminster?

Despite the above, it may be possible for the Scottish
Parliament to call a referendum on independence even
without the consent of Westminster.

However, should the Scottish Parliament attempt to
hold a second referendum without the consent of
Westminster then it would be for the Supreme Court to
decide if this was within its power. While the ability of the
Scottish Parliament to proceed in this way is untested
the prevailing view is that it would be beyond the powers
of the Scottish Parliament to hold a referendum without
the consent of Westminster.

There is some international precedent for such
a referendum in the Catalan Self Determination
Referendum in 2014. This vote returned a strong vote in
favour of Catalonian Independence from Spain however,
the result was declared “unconstitutional and void” by
the Spanish Constitutional Court.

The effect of such an unofficial Referendum is difficult to
predict. It could be simply dismissed as an opinion poll
with no political bearing or it could be seen domestically
and by EU member states, as a statement of the will of
the people of Scotland.

What will happen next?

The UK's constitution is currently in a state of flux and
it is difficult to predict exactly what changes will come
next. Much will depend on the new political landscape
which emerges following the EU Referendum.

As ever, your contacts at Shepherd and Wedderburn will
be on hand to provide guidance and advice to protect
your interests in the changing climate.
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SHEPHERD AND WEDDERBURN'S BREXIT ADVISERS
JOINING THE DOTS OF THE EU REFERENDUM

What next?

Shepherd and Wedderburn has been for many years offering balanced and impartial advice on how the different
scenarios might play out in the event of constitutional change.

Now that the vote has been cast to leave the EU, members of our dedicated Brexit group continue to interrogate the
regulatory and commercial issues and to advise clients on next steps and outcomes.

For further information in the first instance, please contact:

Louisa Knox Hamish Patrick

+44(0)131 473 5216 +44(0)131 473 5326
+44(0)781 800 2191 ‘ +44(0)781 466 8536
louisa.knox@shepwedd.co.uk ‘ hamish.patrick@shepwedd.co.uk
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Bookmark our Brexit Advisers page for
a comprehensive collection of Brexit
updates and guidance

BREXIT

Where to from here?

Click here to view our
‘Where to from here’
Brexit infographic.

Click here to read our
‘What now' Brexit
bulletin.
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